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THE TORRENS SYSTEM. 
AN OPEN SYMPOSIUM. 

"A BILL TO MAKE BAD TITLES GOOD." 
Views of Wm. H. Werth, Tazewell, Va. 

I have read with much interest the various papers appearing in 
recent numbers of the Law Register on the "Torrens System." 

In view of the close vote upon the adoption of the bill establish- 
ing this system in this state, at the last session of the legislature, 
it has become a question of vital interest. 

For several years the merits of the Torrens system of land regis- 
tration has found some untiring and able advocates in this state, 
chief of whom is the Hon. Eugene C. Massie of the Richmond bar. 
Believing, as Mr. Massie so ardently does, in the beneficent results 
to be expected from its adoption, too much praise cannot be ac- 
corded him for the public spirited and never-give-up fight he has 
made for his hobby, and this whether we conclude to accept his 
theories or not. 

Time and space will not permit the discussion of the various pro- 
visions of the proposed bill, and I shall not attempt it; but since 
the Register has invited discussion of the proposed system, I 
shall try to set down here, briefly, some of the objections to the 
general scheme which, to my mind, appear to be fundamental. 
There are various other objections to the bill as proposed which 
might, perhaps, be cured by amendments; but these I shall not at- 
tempt to discuss, since many of them have already been made the 
subject of thoughtful and careful papers published in previous 
numbers of the Register, and for the further reason that it appears 
to me that the bill should be defeated because of its underlying prin- 
ciple rather than for defective construction. 



708 11 viRorNiA law register. [Jan., 

I. 

THE PROPOSED BILL WILL NOT ACCOMPLISH ITS AVOWED OBJECT. 

The avowed object of the proposed bill is to quiet titles to real 
estate — that is, to put an end to all disputes and controversies over 
such titles. That this object is good and much to to be desired, 
all will admit, and it would be equally desirable to put an end to 
litigated disputes of all kinds; but, is such a thing within the 
bounds of a practical possibility when we consider the conditions to 
be contended with in this state? 

The pure theorist is ever prone to forget conditions; optimistic 
by temperament and habits of thought, he weaves his utopian dreams 
of government, political economy, sociology and what not, only 
to see them smashed in collision with brutal fact. 

I believed it was Edward Bellamy who dreamed one of these 
dreams — dreamed of a time when all property would be held in 
common with equal rights in all, respected by all; but he was wise 
enough to postpone its fulfilment to the year of our Lord Two 
Thousand. Of course it is no argument against a proposed theory 
to say that it will not accomplish its object in all cases, or even 
in many cases; but it is a sound argument if it can be shown or 
made exceedingly doubtful, if it will do so to any appreciable ex- 
tent, and this argument should become convincing if, along with 
this doubt, it appears quite probable that whatever of good may be 
accomplished may be accompanied with possible wrong. 

It seems to me that the advocates of this new system of land 
registration do not, and in the nature of things, cannot, give us 
any reasonable assurance of the realization of the promised bene- 
fits; certainly there is no such assurance as would justify us in 
"wiping out" the landmarks of real property law which have guid- 
ed us for centuries. Every science, including the law, has its 
literature and nomenclature, and none has a richer, more valu- 
able or time-honored one than that branch of the law embracing 
real property. Does the proposed bill give us anything in the 
shape of assured benefits that will justify our knocking down the 
sign boards and "wiping out" the landmarks which have done well 
for centuries, and starting over again with a new experiment 
which will require us at the very beginning to learn to think in 
a new and unknown language? I do not think that the bill gives 
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assurance of anything. It is not now nor is it proposed to make 
it hereafter compulsory, but it is left entirely optional with the 
owner of real estate whether he will embrace its alleged benefits. 
Such persons would be embraced in two classes : First, those hav- 
ing the utmost confidence in their title and right and having no 
doubt but that it was perfect and indefeasible; second, those 
who know that their title is clouded and need to be quieted. 
I feel quite sure that those embraced in the first class (by far the 
largest number) would not, to any considerable extent, voluntarily 
register their titles, and this for several reasons which appear to 
me at least sufficient to raise a doubt if the act would ever become 
operative as to land within this class. (1) Being sure of his 
title and right under existing laws with which he is fairly familiar 
and knows have served their purpose fairly well for some hundreds 
of years, he will have no reason for registration; (2) the instinc- 
tive conservatism of the property owner will be an active force 
against a change involving the substitution of a new, untried and 
unknown security; (3) the small holder (again forming the larger 
number), in addition to the foregoing reasons, will be disinclined 
to incur the costs incident to registration; (4) failure to appre- 
hend or to concede the alleged benefits; (5) stupid or indolent in- 
difference as to the matter; and, (6) the conservatism of the bar. 
for lawyers will be slow to assume the responsibility of advising 
clients (and no one will seek registration without the advice of 
counsel) to make the change without some urgent reason personal 
to the particular client. With the large majority of the bona fide 
landowners controlled by one or the other of the above reasons, it 
seems to the writer to be very doubtful if any considerable number 
would ever apply for registration so long as they had the option 
and were not driven to it in order to defend themselves against 
those in the second class. There is nothing in the history of the 
"Torrens System" to negative these conclusions so far as I know, 
nor does the committee of the State Bar Association (who drafted 
the original bill) report any fact that tends to discredit them. 
So that it seems to me that if the proposed bill were to pass, it 
would be at least doubtful if it would be accepted by the landown- 
ers of this state to any considerable extent, and certainly there 
cannot be any reasonable assurance that such would be the case in 
the absence of a compulsory provision; and to the extent that it 
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was not voluntarily accepted it would be an utter failure. We 
would have built an expensive mill, put in costly and expensive 
machinery, employed a high-priced miller and help, and then 
found that we had no grist to grind. 

II. 

THE PROCEDURE IS RADICAL, KEVOLUTIONARY AND ARBITRARY, AND 

VIOLATES THE PRINCIPLES OF OUR JURISPRUDENCE AND 

THE SPIRIT, IF NOT THE LETTER, OF OUR 

CONSTITUTION. 

The bill provides for a proceeding by petition and for notice by 
publication to all the parties named and to "all whom it may con- 
cern," and for personal service on residents if it be made 
known to the court that such residents are interested; and it is 
then provided that this notice shall have the same effect as in 
"other proceedings in rem." It is also provided in terms (sec. 15), 
that this service by publication shall be "in lieu of personal service 
of process, and shall be conclusive and binding on all the world." 
It is then provided (sec. 23), that the final decree of registration, 
gotten upon this service, shall be "forever binding and conclusive 
upon all persons." 

Now it seems to me that this conclusiveness, based upon this 
procedure, denominated a "proceeding in rem," constitutes a rad- 
ical, arbitrary and unwarranted departure from well established 
principles, and violate the spirit, if not the letter, of the constitu- 
tional provision as to due process of law ; and especially is the pro- 
vision classing the proceeding as one "in rem," arbitrary and un- 
warranted, and herein lies the cardinal vice of the bill. 

We all know what proceedings "in rem" are; we know that, as 
applied to property, they are instituted, concluded and made con- 
clusive "against all the world" upon mere publication of notice — 
that actual notice is not at all necessary in such proceedings and 
that such judgments are held not to deprive adverse claimants of 
due process of law. But we also know that this is so only by reason 
of the necessity that exists in that class of cases, that "necessity 
knows no law," and that without this conclusiveness in this class 
of cases, based upon such constructive notice, there would often 
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be a failure of justice. We also know that this conclusiveness is 
strictly limited and confined to cases falling within the necessity 
and hence within the principle applicabe to cases strictly in rem. 

If the steamer "Paul Jones" were to negligently ram the steamer 
"Admiral Farragut," the owner of the latter would be without 
remedy and the former could serenely steam away to foreign shores 
if she could not be then and there seized, libelled and sold for the 
damage done under a judgment in rem good against all the world. 
That the legislature of this state has ever been careful in guarding 
the constitutional right of all persons (whether residents or non- 
residents) to notice before judgment, as indicated by many statutes 
controlling cases even strictly in rem and others quasi in rem, 
among which may be cited sections 661 and 666 of the Code provid- 
ing for the sale of real estate for the non-payment of delinquent 
taxes, where we see that the state only provides for the passing of 
the title as the same was vested in the delinquent, and those claim- 
ing under him, and even as to him permits the purchaser's deed 
to be attacked within two years after recordation. Again, sections 
2983 and 2986, providing for the sale of the property of an ab- 
sent and unserved debtor, require bond of the creditor and pro- 
vide for the reopening of the judgment ; section 3233 provides that 
any judgment or decree in any action at law or suit in equity may 
be reopened "within three years" from the date thereof 
for the benefit of any absent defendant who was not served 
with notice and who did not appear, and any injustice done 
corrected. The spirit behind all these provisions is the spirit of 
the constitution, and a thoughtful consideration of the legislative 
policy which dictated them emphasize the radical and revolu- 
tionary character of the proposed bill; and even if it be conceded 
that the provisions of this bill in making the decree of registration 
conclusive "against all the world," would be constitutional, this 
would not make it any the less a radical and revolutionary de- 
parture from the legislative policy indicated by the sections cited 
above. And this decree of registration with its unprecedented con- 
clusiveness, by which it is actually made possible for one man to 
acquire a perfect and indefeasible title to the property of another 
without the hitter's knowledge, is denominated a "proceeding in 
fern," and seeks its justification in the reasons and principles ap- 
plicable to such proceedings, in the face of the fact that it has not 
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a single ear-mark that entitles it to be so denominated. If a steamer 
were to sink in mid-ocean and two of its passengers should find 
themselves struggling for life and their only hope lay in a bit of 
plank large enough to save but one, it has been said that one of 
them might, without legal culpability, thrust the other off to his 
death and thus save himself, for his desire to survive was born of 
nature and his right lay in his strength ; but no one has ever argued 
in any enlightened jurisdiction, that either life or property could 
be sacrificed against the owner's will, in order to demonstrate a 
theory, or for the advancement of science or for the public good 
(except in case of public necessity in time of war), and while the 
survivor in the above instance would go acquitted, the theorist, 
scientist or would-be benefactor could only escape criminal 
liability upon the plea of insanity. I will venture the asser- 
tion that our jurisprudence does not furnish a single instance 
where a judgment or decree is made "forever conclusive" against 
"all the world," except in those cases of urgent necessity or equally 
compelling public policy, legitimately falling within those prin- 
ciples and reasons applicable to cases strictly in rem, and where to 
do otherwise would be to defeat the administration of justice ; and 
yet this proposed bill would make possible such- a judgment in 
proceedings which would be upon the voluntary petition of the ap- 
plicant (for the initial registration would always be voluntary), 
and upon no greater necessity and for the sole purpose of enabling 
him to "quiet" his title; — that is to say, of enabling him to have 
the court to declare by decree (often if not generally upon his own 
ex parte showing) that he had a good title, and of having this decree 
ipso facto to render his title what the court declared it to be — per- 
fect and indefeasible "against all the world," notwithstanding the 
absence (in many cases) of actual notice to a single man, woman 
or child in the world. And for what is this done? The only 
necessity is that the applicant may ease his mind and steal a march 
upon other possible claimants of this land ; that there is no compel- 
ling public policy is established by the bill itself, for registration 
is not made compulsory. 

Would this proceeding be according to the precedents and orderly 
procedure established by the common law, "which are declared to be 
that "law of the land" necessary to constitute due process of law? 
I doubt it. 
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III. 

IT IS A BILL TO MAKE BAD TITLES GOOD. 

It has already been attempted to be shown that it is most prob- 
able, at least, that persons having full confidence in their title and 
right to the land claimed by them will not, to any considerable 
extent, apply for registration. On the other hand the proposed 
court of land registration in Richmond would soon become the 
Mecca of all the bad titles in the state. When a man is sick he 
generally goes to a doctor, and he generally don't go unless he is 
sick; so these bad titles would go to the hospital to get operated 
on — that is, to get "quieted" and peace and ease of mind. But 
here the simile must stop, for, in order to get the cure desired, it 
might not be desirable that the great doctor should know the ex- 
tent or the symptoms of the disease, and . would be a case of cure 
without diagnosis — a sort of laying on of hands — and behold the 
thing is done and you get a guarantee that the cure is to "last for- 
ever." 

Not only is it fair to presume that it will be the titles that 
will invoke the aid of the proposed statute, but it is also fair to pre- 
sume that the holder of it, who will be seeking to perfect a clouded 
title, is not going to do anything, or make any disclosures, which 
would most probably defeat his object. The "title examiner" will 
certainly be a cheap lawyer and may be ignorant and careless, in 
which event he may regard the applicant as his client good for a 
$10.00 fee, instead of regarding himself as the sworn officer of 
the court. In the whole proceeding there may be actual notice 
to no one and all the steps may be ex parte. It seems to me that 
it would be difficult to conceive of a proceeding giving fairer oppor- 
tunity for fraud, imposition, wrong and suppression of material 
facts, or surer prophecy of great injustice worked in many cases 
as the result of mere omission to develop all the material 
facts; and yet in the face of this possible wrong, it is sought 
to tie the hands of the court hard and fast, as they have 
never before been tied by any statute in the history of this state, 
and thus prevent the possibility of correcting the wrong. The bill 
itself admits that wrongs will be perpetrated by providing what is 
called an "assurance fund." This is a most remarkable feature and 
should of itself be sufficient to kill the bill. You might as well 
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talk of indemnifying a man. for cutting off his leg, by promising 
him a ticket in a lottery where the prize was a peg leg. 

In the opinion of the writer the object of the bill is impossible 
of attainment except by making possible, not to say probable, 
wrongs which no enlightened jurisdiction should tolerate except 
in the face of compelling necessity, and which it certainly would 
not tolerate in the mere hope of realizing a mere theory in the face 
of conditions that would seem to make the working out of the 
theory very distant, if not practically impossible. 

ADDENDUM. 

The above article expresses the writer's views as formulated with- 
out reading any authorities whatever, merely from the application 
of the principles discussed to the proposed scheme of the bill. 
After the article was in the hands of the editors I received the De- 
cember Law Register containing Mr. Massie's reply, which I have 
read with much interest. As requested in his reply I have since 
read (for the first time) the able opinion of C. J. Holmes in 
Tyler v. Judges, etc. (51 L. R. A. 433), and the case there cited 
of Atty. Gen. etc. v. Guilbert (38 L. R. A. 519), both of which 
cases pass upon the constitutionality of the "Torrens System" as 
adopted in Massachusetts and Ohio, and upon the question dis- 
cussed under the second heading of my article. Although I had 
not read either of these cases when my article was prepared, I find 
my position sustained by two of three opinions handed down in 
the two cases, for it is pertinent to note that in Tyler v. Judges, 
so much relied upon by Mr. Massie, the constitutionality of the 
Massachusetts act was upheld only by a bare majority of the court, 
and that two of the judges concurred in a dissenting opinion which 
all thoughtful readers must admit to be as "able" as that of Judge 
Holmes, and which is to my mind better supported by reason and 
authority. The other case (Atty. Gen. v. Guilbert) gives the unan- 
imous decision of the Ohio Supreme Court against the consti- 
tutionality of the Torrens System as adopted there in 1896, and 
so held, notwithstanding section 82 of the Ohio act provided (which 
the bill in question does not), that any person not having "actual 
notice" might come in "within five years" and "establish his right, 
claim or demand against such land" provided the rights of an in- 
nocent purchaser from the registered owner were not disturbed. 
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I will venture the assertion that every lawyer and layman, not ir- 
revocably committed to the Torrens System, who will carefully and 
thoughtfully read the three above opinions, will make up his mind 
not to support the bill as proposed in Virginia. In "Appendix 
No. I," appended by the committee of the Bar Association to 
the bill reported by them, under the heading "Historical", it is 
stated that the Illinois act of 1897 had been "declared consti- 
tutional" in People v. Simon (44 L. R. A. 801). Literally, this 
statement is true, but it is not "historically" accurate, inasmuch 
as it does not state all the material facts. An earlier Illinois act 
(of 1895) was declared Unconstitutional in People etc. v. Kern 
(36 L. R. A. 105) and one of the judges dissented in People v. 
Simon; but the most important "historical" fact omitted is that 
both of the Illinois acts (of 1895-1897) provided that any person 
not having actual notice of the proceedings to register might come 
in after registration and be heard to assert his claims — within five 
years under first act and two years under the latter. Again, it is 
held in People v. Simon, that the act of 1897 is valid only in so far 
as "it is possible to carry out the provisions of the act without 
violating the constitution" as to due process; it simply decides 
that all the provisions would not be void in all cases. As to the 
provision making the registration "forever binding and conclusive 
upon all persons," the court expressly declares: "This provision 
seems to attempt to make a decree binding upon persons not parties 
to the suit, and, if given effect literally, would deprive persons of 
vested rights without due process of law" (page 808). So that 
it would seem that this decision, cited by the advocates of the pro- 
posed bill, is express authority for holding that section 23 of the 
bill in question would be void as to parties without notice, and it 
was rendered in passing upon an act providing that such a person 
might attack the registration "within two years" afterwards. 

It would seem from the thoughtful and carefully prepared article 
of Mr. Bullitt in the November Register, that the question has 
never been decided by the Supreme Court of the IT. S., the only 
case reaching that court (Tyler v. Judges, supra) having been "dis- 
missed" for want of jurisdiction (179 TJ. S. 404). So far as 1 
know there is only one other state court decision, State v. Douglas 
etc., (57 L. R. A. 297). In this case the Minnesota act adopting 



716 11 VIRGINIA LAW REGISTER. [Jan., 

the Torrens System was upheld, it is true, but the court expressly 
held that the act could not be construed, as was contended against 
it, to make possible a registration of land without actual notice 
to a party in actual possession, and that if this were possible then, 
in that event, the act was unconstitutional to that extent. It 
seems to me that this would be very possible under the provisions 
of the act in question, especially where it was sought to register 
a large patent. In view of all the decisions it seems to me that 
the decided weight of them is decidedly against the constitution- 
ality of the act as proposed in this state as to persons not parties 
and embraced in the description of "to whom it may concern." 

One other comment on Mr. Massie's last paper: On page 654 
he cites many Virginia statutes providing for constructive service 
of process. I presume no lawyer will ever contend that there 
must be "personal service of process by the sheriff in all cases," 
for to do so would defeat the administration of justice in many 
cases. But it is stated and it is true, that a judgment without per- 
sonal service and an appearance was unknown at common law — 
that they are made possible only by some statute, and that in 
every such case (certainly in Virginia), it is provided that the de- 
fault judgment may be reopened within some stated period for the 
benefit of the absent and unserved defendant; and the only excep- 
tion, as it appears to me, are those cases strictly in rem to "enforce 
a liability for which the res is liable, irrespective of who owns 
it." (Dissenting opinion in Tyler v. Judges, 51 L. E. A. 438; 
also opinion of court in same case, 436-7). Even the opinion of 
the majority of the court in this case concede (pp. 436-7) that 
in those cases where the constitution would require notice "it 
is not in the power of the legislature, by changing the form of 
the proceeding from an action in personam to a suit in rem, to 
avoid the necessity of giving such notice." 
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Reply of Hon. Eugene C. Massie to Criticisms of Me. J. F. 

Bullitt. 

Mr. Bullitt begins his attack upon the Torrens System by admit- 
ting that the purpose of the proposed Bill "is a consummation de- 
voutly to be wished" ; and then, like Hamlet, from whom he quotes, 
his deep discourse "puzzles the will," leaving him as far as ever 
from the "consummation", which remains a thing simply "to be 
wished." 

"And thus the native hue of resolution 
Is sicklied o'er with the pale cast of thought; 
And enterprises of great pith and moment 
With this regard their currents turn awry, 
And lose the name of action." 

Certainly no one can read Mr. Bullitt's paper with any attention 
without being profoundly impressed with the need for great reforms 
in our land laws. And this need is shown to be greatest in Great 
Southwest Virginia, for which Mr. Bullitt speaks with authority. 
He tells us that there is "scarcely a foot of land which is not now, 
or which has not at some time in the past been the subject of 
two or more adverse claims, under entirely different chains of 
title;" that it is impossible for owners of lands to recognize 
their lands by the descriptions of deeds and patents; that "out 
of the several hundred people who live within its exterior bound- 
aries, . . it is highly probable that two-thirds of them 
never heard of the Alexander Wolcott patent, and are entirely ig- 
norant of the fact that it covers their land;" that "there are now 
about 90 ejectment suits pending in Judge McDowell's court at 
Abingdon, concerning only a very small portion of Wise county;" 
that "no sensible man would undertake to guarantee titles in South- 
west Virginia," and that "the titles in the mountain regions are 
too uncertain" even to invite the operation of "land title com- 
panies ;" that "to get a correct chain of title, and to be certain that 
it does not lap on adjoining tracts . . . requires, first, a pre- 
liminary examination by an attorney, and then days, or perhaps 
weeks, of surveying of deeds and patents which he furnishes the 
surveyor, a report or map from the surveyor, and then a re-exami- 
nation by the attorney." And he then says : 
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"Some of our best attorneys now absolutely refuse to examine a 
title unless they are given carte blanche power to order all survey- 
ing they may think necessary." 

Gentlemen of the bench and bar, I ask you to consider this testi- 
mony from Mr. Bullitt, and say whether or not you are willing for 
the laws of Virginia to remain in the shape to perpetuate this con- 
dition of affairs — without making an effort to relieve our jurispru- 
dence from the shame of such reproaches? I do not hesitate to 
pronounce the laws permitting such conditions "shameful", and I 
declare that their continuance will be a "reproach" to our profes- 
sion. If the members of the bench and bar of Virginia fail to 
do all in their power to correct the laws that are responsible for 
such abuses as those described by Mr. Bullitt, they will merit and 
soon receive the execration of the people who have to bear the bur- 
dens and endure the evils, permitted by the indifference of some 
and fostered by the activity of others. This is not the vaporing 
of a dreamer, but a deliberate and earnest appeal to the patriotism 
of the bench and bar. I would like to emphasize the fact that the 
bench has a responsibility as well as the bar. The people have a 
right to look to the judges for guidance. They should not be eon- 
tent with the just decision of cases in issue before them. They 
are the ministers and guardians of the whole law, and it is their 
duty to aid in the perfection of the science submitted to their keep- 
ing. Do not misunderstand me. I do not mean to say that 
"patriotism" requires one to believe in the Torrens System ; but 1 
do mean to say that "patriotism" requires us to reform 
our land laws. Many members of the bench and bar have 
never taken the time to interest themselves in this sub- 
ject, and the hour has now come when this indifference should 
cease. Mr. Bullitt and those who take part in this dis- 
cussion are performing a public service and every member 
of the profession ought to read what they have to say and pursue 
the study further if possible. Before replying in detail to Mr. Bul- 
litt's criticisms, it seems proper to point out several inaccuracies 
in his preliminary statements. In his sketch of the procedure for 
original registration under the proposed Bill he fails to mention 
several important provisions, thus giving only a partial and imper- 
fect view of the proceedings. He omits : 
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(1) Docketing and indexing of petition in the land registra- 
tion docket of the county or corporation in which the land or any 
part thereof may lie. 

(2) Notice by docketing in existing deed books and indexing 
same in the clerk's office of the county or corporation in which the 
land or any part thereof may lie, like notice of lis pendens. 

(3) Notice by registered mail to every person made a party to 
the petition, whose address is known. 

(4) Notice to be posted by the sheriff in a conspicuous place 
on each parcel of land included in the petition. 

(5) Other or further notice to be given in such manner and to 
such persons as the court may deem proper. 

No mention of these five precautions was made by Mr. Bullitt 
in his exposition of the "procedure." He says: "Any one who 
may desire to have his title registered must file a petition with 
the clerk of the county or corporation where the land lies; no- 
tice of the application is thereupon given "to all whom it may con- 
cern" by posting it at the courthouse and by publication in a 
newspaper, and also, by personal service on residents if, before de- 
cree, it is made known to the court that such residents are inter- 
ested in the application." 

This statement is not only defective by reason of the five omis- 
sions above set forth, but it is also unfair to the bill in the par- 
ticulars mentioned, because; 

(6) The notice here mentioned is not simply "to all whom it 
may concern," but section 13 expressly requires the notice to in- 
clude "all persons named in the petition;" 

(7) The "publication in a newspaper" is required to be a regu- 
lar order of publication once a week for four weeks ; 

(8) The bill expressly provides that "such personal service of 
process as is required in chancery proceedings shall also be made 
upon residents of the State, not under disability, who are made 
known to the court before final decree and can be reached by its pro- 
cess, unless such service be waived by appearance or otherwise." 
Section 14. 
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These are very different propositions from those stated by Mr. 
Bullitt, and should not be overlooked in any study or discussion 
of the bill. In addition to the eight requirements above mentioned : 

(9) "Any person having any interest in or claim against the 
land, whether named in the petition and order of publication or 
not, may appear and file an answer at any time before final decree. 
Section 16. 

This also was not mentioned by Mr. Bullitt, who continues his 
account of the "procedure" by saying: 

"The examiners then examine the title and report to the court." 
Here he again omits: 

(10) The appointment of "some discreet and competent at- 
torney at law of the county or corporation in which the land, or 
the greater part thereof lies, as guardian ad litem for all persons 
under disability, not in being, unascertained, unknown, or out of 
the Commonwealth, who may have an interest in or claim against 
the land." Section 15. 

(11) He also omits mention of the fact that examiners of 
titles are required not only "to search the records" but also to "in- 
vestigate all facts stated in the petition or otherwise brought to 
their notice in any case referred to them ;" and that they are given 
the "powers of commissioners in chancery, and may hear the par- 
ties and their evidence, either orally or in writing, and shall make 
report thereof to the court in the form required by it." 

Mr. Bullitt's next statement is: 

"If the title appears to be good, the court then issues to the owner 
a certificate to that effect." 

Here, again, he omits important points of the "procedure" 
he is undertaking to describe. 

(12) He makes no mention whatever of section 18, which pro- 
vides that "while the cause is pending before the examiner of 
titles, or at any time before final decree, the court may require the 
land to be surveyed by the surveyor of the county or corporation 
in which it, or the greater part of it, lies; may order durable 
bounds to be set and a plat thereof to be filed among the papers 
of the suit, and may enter all necessary decrees for the establish- 
ment, declaration and protection of the right and title of all per- 
sons appearing to have any interest in or claim against the land " 
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(13) He also makes no mention of section 20 providing that 
"Amendments to petitions or other pleadings, including joinder, 
substitution, or discontinuance of parties . . . may be ordered 
or allowed by the court at any time before final decree upon terms 
that may be just and reasonable, and the court may require facts 
to be stated in the petition in addition to those prescribed by this 
act." 

(14) He also fails here to mention the provision that "on the 
motion of any person interested, the court shall direct an issue, or 
issues, to be tried by jury in the circttit court of the county, or 
proper city court of the city, in which the land, or the greater part 
therof, lies, and shall adopt the verdict of the jury when duly cer- 
tified to it ; but such circuit or city court shall have the same power 
over such verdict as in ordinary jury trials." Section 3. 

(15) He also fails to mention the fact that the sheriffs and 
other existing county or corporation officers are to be officers of 
the proposed court of land registration. 

(16) He also fails to mention the fact that all records con- 
cerning lands are to be permanently kept in the clerk's office of 
each county or corporation in which the land or any part thereof 
lies. 

It is to be regretted that Mr. Bullitt did not make a complete 
statement of the case he set himself to argue. I do not mean that 
he omitted any of the facts from any unfair purpose; but the ef- 
fect upon his mind and the mind of the reader is necessarily mis- 
leading. 

Mr. Bullitt next attempts to discredit the proposed bill by en- 
deavoring to show that it has not been endorsed by the Virginia 
State Bar Association. His allusions to the meetings of the As- 
sociation show that, in his opinion, its endorsement would have 
amounted to nothing anyhow; yet the trend of his argument is 
that without such endorsement the bill is not entitled to the con- 
sideration it might otherwise receive. I have never stated that 
the bill was endorsed by the State Bar Association. I have, how- 
ever, more than once quoted the exact resolution of the associa- 
tion endorsing the Torrens System; and that will speak for itself. 

Mr. Bullitt criticises my statement that the bill "in an amended 
form only failed by three votes to pass the House of Delegates" in 
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1904. Yet this statement is strictly accurate. The vote was: 
aye, 41; no, 46; and a change of three votes from negative to 
affirmative would have carried the bill. Mr. Bullitt then argues 
that the failure of the bill in its amended form "shows how deep- 
seated the opposition to the measure becomes when it is fully dis- 
cussed and fully Understood." If he imagines the bill was "fully 
discussed and fully understood" in the legislature of 1904, he 
has a fanciful fancy. The subject did not reach the House until 
late in the session, and the whole debate was limited to a few hours 
on the floor. The measure had able advocates, but they spoke to 
an audience composed of many who knew absolutely nothing about 
the question and of others who were indifferent to the subject. I 
believe it would be no exaggeration to say that not more than 
twenty men on the floor had read the bill through, and that fewer 
still had really studied it. Active opposition was chiefly, if not 
wholly, organized and sustained by members of the bar from 
Southwest Virginia. But even there I believe the sentiment to 
be divided. There are probably many business men and some law- 
yers even in that section of the State who realize the need of re- 
form of our land laws and are willing to try the Torrens System. 
Mr. Bullitt says: "Wherever it has been fully discussed or con- 
sidered a majority have opposed it." In order to sustain this 
statement he must either rewrite the history of the last 50 years, 
or with "some sweet oblivious antidote" drug the minds of his au- 
ditors and close their eyes to patent facts. It seems to me the sub- 
ject has been pretty well discussed in England, where there have 
been several Parliamentary investigations resulting in gradual ex- 
tension of the System from Lord Westbury's Act of 1862 to Lord 
Cairn's Act of 1875, and the more comprehensive acts of 1891 and 
1897. As I have elsewhere stated, Parliament appropriated $1,- 
325,000.00 in 1900 for the construction of a registry office in Lin- 
coln's-Inn-Fields, and the registration of possessory titles has been 
made compulsory in London since May, 1900. It seems to me the 
subject was pretty well discussed in Massachusetts from 1891, 
when Governor Russell brought it to the attention of the Senate 
and House of Representatives in a special message, until 1898 
when the Massachusetts Act was finally passed. It took seven years 
there for the measure to become "fully considered" by the legisla- 
ture, which appointed two commissions to report upon it, and held 
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the matter before it at successive sessions, but finally accepted the 
work of a single lawyer who was appointed by the Governor to 
draw the bill. It seems to me the subject has also been pretty fully 
discussed in Illinois, where the first bill was bitterly fought in the 
courts and declared unconstitutional, but another was immediately 
drawn which has not only triumphed over all legal enemies but 
so won the favorof the people that registration of title has been made 
compulsory in Cook county and the city of Chicago by a handsome 
majority of 211,833 votes in a total of 241,926, notwithstanding 
the violent opposition of the great title companies and all the 
lawyers in their employment or in sympathy with them. And so 
one might take up state after state and country after country where 
really the subject has been "fully discussed or considered," with- 
out' finding Mr. Bullitt's "majority" who have opposed it. 

If Mr. Bullitt had the facts to sustain the statements made by 
him in the exordium and other portions of his paper, his arguments 
might be unanswerable. But he is chiefly theorizing. He makes 
his premises to suit himself and thus reaches his conclusions with 
the utmost satisfaction. For instance, the first proposition in the 
body of his paper is that the Torrens System "is not feasible except 
in states which are laid off in sections and quarter sections." That 
is Mr. Bullitt's theory, and upon it he triumphantly concludes that 
the Torrens System is not feasible in Virginia because we have no 
sectional surveys. Grant him his premises and the syllogism is 
complete. But can Mr. Bullitt assure us that sectional surveys 
exist in England, Australia, Tasmania, New Zealand, Ontario. 
British Columbia, Vancouver, and Nova Scotia? Can he assure us 
that sectional surveys exist in Massachusetts? Can he assure us 
that sectional surveys exist in Austria, Prussia, Germany, Switzer- 
land and other continental countries in which there is a system for 
the registration of titles not unlike the Torrens System? If he 
cannot give us these assurances, he should abandon theory No. 1. 
The chief force of his argument in support of this theory, is that 
the published notice of petitions for registration of lands would not 
be sufficient to put the owner of any particular tract on Stone 
Mountain upon inquiry. Here he ignores altogether the other pro- 
visions of the bill, to which attention has already been called in 
this paper. There is no reasonable doubt that every one interested 
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in any tract offered for registration even on Stone Mountain would 
get notice of the proceedings and be given an opportunity to pre- 
sent and defend his claims before final decree. Let every one 
study the precautions prescribed in the bill with unprejudiced 
mind, and form his own opinion. And then if he is not satisfied 
with the a priori method, let him study the statistics of the actual 
operation of th Torrens acts in other countries and be comforted by 
the impregnable logic of the a posteriori method. Mr. Bullitt criti • 
cises section 12 of the bill because it requires the petitioner to tell 
only what he knows. How could he tell any more, even though the 
legislature should solemnly require him to do so? But says Mr. 
Bullitt: "The result would be that one having a spurious claim 
would go no further than he was compelled to in giving to the real 
parties in interest notice of his application, and that, in many 
cases, the real owner would be robbed of his property without know- 
ing that his rights were being litigated. In other words, the court 
is to be no more, than a marionette, a sort of Punch and Judy af- 
fair, whose performances are to be wholly regulated by any one 
who can pull a string. Again, I say, study the bill and consult 
the statistics from other states and countries. In reality, if the 
petitioner fails to set forth all material facts fully in his petition, 
whether by design, accident, or ignorance, the result will be to his 
detriment. After the county clerk, the county sheriff, the county 
newspaper, the county surveyor, the county guardian ad litem. 
and the county examiner of titles — to say nothing of counsel and 
parties — have done all required of them by the bill, there will be 
small chance of any claimant having been overlooked. And even 
if the "real owner" has persisted in playing spook through all 
these proceedings, he will yet be permitted to manifest himself at 
any time before final decree ; and if he still remains in hiding after 
the final decree without actual notice of the registration, he is 
then granted the privilege of going against the assurance fund for 
recovery of the value of the estate lost by him, within two years 
after the right of action therefor. And the statistics show 
that this assurance fund will be more than ample to meet all claims 
against it, notwithstanding the calculation and derision of those 
who attempt to ridicule it or depreciate its value. 

Then Mr. Bullitt seems to admit that the Torrens System might 
be a good thing for the Northwestern States. I have been taught 
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that the Northwestern territory was once a part of Virginia by the 
right of discovery and conquest, and though she magnanimously 
surrendered that princely domain to the Federal government, the 
"Mother of States" should not be content to let her daughters out- 
strip her in progress and development. To my mind the argu- 
ment is convincing that if the Torrens System is a good thing for 
the Northwest in which titles are so short, so clear, so plain and 
simple as Mr. Bullitt very well reminds us, a fortiori must it be 
a good thing for Virginia in which titles are so complicated and 
confused. If the people of Illinois and Minnesota — notwithstand- 
ing the ease with which their titles may be ascertained and trans- 
ferred — have felt the need of the still greater certainty, celerity and 
cheapness of the Torrens System, how much more sensible we 
should be of the need for such a system ! Mr. Bullitt tells us he 
examined some titles in three weeks in Illinois, which would have 
required at least three months of surveying and six months of legal 
work in Virginia. Isn't it a shame that Virginia should be so 
handicapped? And ought not Mr. Bullitt to do all in his power 
to break the shackles he knows so well to be binding our lands? 
Shall we sit still until we find relief in what Judge Phlegar terms 
"the long established and beneficial policy of quieting titles by 
actual adversary possession?" Shall we slumber on until our 
titles are settled by that cruel and expensive device of the 14th 
century known as ejectment — a gage by which David is osten- 
sibly challenged to single combat with Goliath, but on the field of 
battle is set upon by the whole army of the Philistines and every 
ghostly claimant the soil can produce! Let thoughtful men an- 
swer these questions thoughtfully. My studies have convinced me 
that what has been tried and tested for fifty years, and has been 
found good in so many portions of the British Empire, as well as 
in the United States, is good enough for Virginia. Nor am I will- 
ing to admit that what is good for Illinois is "too good for Vir- 
ginia." 

But says Mr. Bullitt, pursuing his theory that his county officers 
would overlook many persons in actual occupation of lands : "The 
scheme would, indeed, be a great one for the claimants under 
those large patents, but it would be most disastrous to a great ma- 
jority of the citizens of the Commonwealth." 
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It is almost inconceivable that any occupant of land could be 
overlooked, even in Southwest Virginia, if the county officers can 
be relied upon to perform the duties required of them by the bill. 
If any injury is done at all, it will not be tothe "citizens of the C6m- 
monwealth" who take the slightest interest in their property, but 
to non-resident speculators who are not upon the ground and who 
buy and sell all sorts of titles at a gamble. They are the only per- 
sons who can reasonably be conceived to escape the dragnet pro- 
vided by the bill for the ascertainment and impleading of all parties 
interested. 

II. 
The next theory advanced by Mr. Bullitt is that there would be 
no need for a court of land registration, even if the Torrens System 
were adopted in Virginia. It is true that there are no special 
courts in the Western States, and it is possible to cast the jurisdic- 
tion upon our circuit courts. The court question is one of admin- 
istration and not of principle. Students of the subject agree with 
practical unanimity that it is far better to have a special court if 
possible. I shall not here repeat the arguments to sustain this 
proposition. In the British possessions there are no written consti- 
tutions and nothing to prevent the exercise of judicial functions 
by executive officers. The Australian, English and Canadian acts 
are therefore effectively administered by registrar generals and 
other officials. In Massachusetts there is a special court, and the 
Constitution of Virginia has provided that there may be a special 
court or courts for the administration of any system that may be 
adopted here for the registration of titles throughout the state or 
any part thereof. (Constitution, section 100.) I believe this to 
be a wise provision and am satisfied that it will eventually com- 
mend itself to our bench and bar. An unjust prejudice has been 
created against the pending bill by an unfair statement of its pro- 
visions in this regard, a statement which has been generally and 
most industriously circulated by the opponents of the measure. 
The bill would not require lawyers and litigants to come to Rich- 
mond every time land is offered for registration, and every time 
there is any transaction with registered land. The bill would not 
transfer the field of combat to Eichmond in every case, nor would 
it ever so transfer any combat over issues of fact against the will of 
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any litigant. Mr. Bullitt says: "In the first place it is assumed 
that this one judge of the court of land registration could, in a 
few years, settle all disputes concerning lands, and give to each 
citizen of the Commonwealth a certificate showing an absolutely 
perfect title, or, at least, it is assumed that he could do this in 
much less time than it would take our circuit courts, to say noth- 
ing of the United States courts to do this." Whose assumption is 
this? It is another of Mr. Bullitt's theories which he apparently 
attempts to saddle upon the advocates of the Torrens System. I 
have repeatedly stated that the business of land registration would 
be extremely slow, and that it oiight to be conducted with the 
greatest judicial care and deliberation. And because I know it will 
be slow, I believe that one court will be able to inaugurate the 
system most satisfactorily, and for some time, at least, to give every 
case all proper attention. Titles cannot be ground out like sau- 
sages, and I have never desired or promised any such thing. In 
Massachusetts they have a single court with two judges, and under 
our Constitution the Legislature may increase our judges and 
courts of land registration as it sees fit to do so. The pending bill 
suggests a modest and economical beginning, and the Legislature 
can be trusted to see that the business shall continue to be con- 
ducted along the same lines. Mr. Bullitf s assumption, therefore, 
is like Macbeth' s trouble, 

"A dagger of the mind, a 'false creation, 

Proceeding from the heat-oppressed brain" 
of its creator. Yet I am willing to accord to Mr. Bullitt the full 
weight to which his opinion on the "court question" is entitled by 
reason of his eminent position in our profession. But I must de- 
decidedly dissent from his remarks concerning the application and 
operation of the Torrens System in cases in the Philippines and 
Hawaii. "If they were concerning lands in the Philippines or 
Hawaii," says he, "it would make no difference, for the whole ques- 
tion with reference to these latest additions to our country is that 
they shall be pacified, and it is immaterial how this is done, whether 
justly, whether by fraud or force or murder. The Torrens System 
may, therefore, be a beautiful scheme for these benighted islands." 
I respectfully submit that this language is intemperate. It cannot be 
soberly asserted that the Torrens System is an instrument of tor- 
ture conceived in fraud, operated by force, and resulting in murder. 
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Governor Taft is one of the highest products of the legal profession, 
one of the foremost men in mind and character that this century 
has produced, and his name will remain illustrious upon the pages 
of history. In the discharge of his great trust in the Philippines 
he came to the conclusion that one of the best things he could do 
for their development would be to establish the Torrens System 
in the islands. This was not done in the refinement of cruelty 
but in the patriotic exercise of the best judgment for the good of 
the people. I am glad Mr. Bullitt has given me this opportunity 
to emphasize the establishment of the Torrens System in the Philip- 
pines, and the profession is invited to place Judge Taft's opinion 
of its merits in the scales against that of Mr. Bullitt. 

III. 

The third objection raised by Mr. Bullitt is that "The bill en- 
tirely does away with the statute of limitations concerning land." 
This is a mistake, as has been pointed out in my reply to Judge 
Phlegar, in so far as it may include unregistered lands; and so 
far as registered lands are concerned there can be no need for any 
other statute of limitation than that contained in the bill. The 
courts have construed the provisions of the Torrens Act as a statute 
of limitation (Tyler v. Judges, 175 Mass. 71). The Legisla- 
ture of Virginia has from time to time shortened the period of 
limitations in various cases, and the pending bill is only another 
step in the same direction. 

Mr. Bullitt displays fine imagination in supposing that people 
will go to the expense of having their titles registered and then let 
one or more attractive squatters occupy the land in undisturbed re- 
pose until the public becomes convinced that the happy occupant 
is the owner of the soil. And then he tints the vision with a 
picture of fraud and imposition upon the guileless creditors of 
the aforesaid Mr. Happy. But this is another theory that will not 
bear probing. A plain statement of the "proposition furnishes its 
own refutation. 

IV. 

Mr. Bullitt next criticises section 20 of the bill because, says he, 
it does not give defendants "the legitimate fruit of their defense in 
case they are successful." This section provides that a "petition 
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may be dismissed without prejudice," whenever the court is of 
opinion that petitioner cannot make out his title. The words 
"without prejudice" were used to prevent the proceedings from act- 
ing as a har upon the filing of another petition in ease the peti- 
tioner could ever thereafter perfect his title. There are two sides 
to this question. Mr. Bullitt would never permit one to register 
his title in case he failed on the first application. I would permit 
registration whenever the title became fit for registration. Which 
would you do? Even now in the glorious action of ejectment, as 
well as in other actions, a non-suit may be entered at any time before 
the jury retires from the bar; and we have practically all the in- 
justice of which this criticism complains. 

V. 

Mr. Bullitt next criticises sections 39 and 40 because they "would 
seem to make real estate personal property." This objection has 
already been answered in my reply to Judge Phlegar. But I wish 
to notice one or two remarks made by Mr. Bullitt in the course of 
his argument. He admits that real estate law used to be "hard to 
understand," but declares that it "has now become so simple that 
he who runs may read." This is a surprising statement, which 
I am sure is not sustained by the experience of ordinary lawyers. 
If it be true of Mr. Bullitt, he must either be a very poor "runner" 
or a very remarkable "reader" — unless he happens to be both. For the 
law concerning real estate is generally admitted to be the most 
abstruse and technical, and to involve the deepest learning required 
of our profession. "The wisdom and learning of the courts 
and legislatures have for centuries been engaged," says Mr. 
Bullitt, "in this work of lopping off technicalities and making 
our land law simple, plain, and just." And he adds: "I, 
for one, would prefer to trust in and stand by this aggrega- 
ted wisdom of our forefathers, as shown by, and incorpo- 
rated in, our present land laws." But, Mr. Bullitt, suppose "our 
forefathers" had seen fit to do that, where would their "wisdom" 
have been ? And where would you and all the rest of us be today ? 
You applaud the changes they made. Is it not conceivable that 
something was left for us to do, in order that our descendants may 
be able to take up your refrain and refer to the. "wisdom of their 
forefathers ?" Suppose Mr. Jefferson had not abolished the ancient 
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and honorable law of primogeniture: Suppose he had yielded 
to the "wisdom" of the learned and distinguished Edmund Pendle- 
ton, and never drawn the statute abolishing entails: Would not 
the imperishable crown that adorns his great brow have been shorn 
of two of its brightest jewels? Our forefathers did what seemed 
their part to do, and we must do more than refer to their achieve- 
ments. There is work for us, brethren of the bar; and I do not 
believe there is any greater work than the reform of our land laws. 
When I hear the critics declare that the Torrens System is a failure, 
or at best a questionable success, and that it will never do for Vir- 
ginia, I am reminded of the many serious objections raised to the 
introduction of coaches and steam railways in England and on the 
Continent. It was gravely contended in the 17th century when 
coaches began to take the place of saddle horses, that they would 
ruin all the roads in England and destroy many trades that had 
flourished in supplying the trappings for horsemen and horse- 
women In addition to this, it was argued that, by riding in coaches, 
the health of the nation would be impaired and a puny race would 
follow. And as for railroads, there was no end to the objections ! 
You couldn't get an engine big enough to pull a train of cars; 
and if you got it big enough, it would be so heavy friction would 
prevent its movement. The most eminent engineers of the day 
declared that it was ridiculous to talk about a steam engine draw- 
ing a heavy load at a speed of 12 miles an hour! "As to those 
persons," said the great Quarterly Review, "who speculate on 
making railways generally throughout the kingdom, and super- 
seding all the canals, all the waggons, mails, and stage-coaches, 
postchaises and in short every other mode of conveyance, by land 
and by water, we deem tbem and their visionary schemes unworthy 
of notice." The smoke of the engine was said to be injurious both 
to man and beast, and that it would discolor the wool of the sheep 
and injure the woolen industries of England. Buildings would 
be set on fire by sparks from the engines ; cows would be scared and 
cease to give milk : horses would depreciate in value, and the breed 
would finally become extinct. Then it was said that they wouldn't 
pay and even so great a Statesman as M. Thiers declared: "I 
do not see how railroads can compete with our stage-coaches." 
In Great Britain it was argued that they would "render useless 
the 27,000 miles of turnpike roads, to say nothing of the other 
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public and cross-roads of the country." One emphatic member of 
Parliament in declaiming against the new system of locomotion, 
said: "It would be the greatest nuisance, the most complete dis- 
turbance of quiet comfort in all parts of the kingdom, that the 
ingenuity of man could invent." And another assured the House 
of Commons that "such schemes were dangerous, delusive, unsatis- 
factory, and, above all, unknown to the Constitution of this Coun- 
try." An echo of these arguments seems to me to be sounding 
through Mr. Bullitt's paper. 

He holds that our present land laws are good enough for Old 
Virginia, and objects to the easy transfer of real estate. It is 
"already easy enough," says he, "and as easy as the best interests 
of the people require." But Mr. Blackstone says: "Experience hath 
shown that property best answers the purposes of civil life, especial- 
ly in commercial countries, when its transfer and circulation are 
totally free and unrestrained." And the late John B. Minor, 
that great Doctor of Laws and wise teacher, in treating of Estates- 
tail, said: "Experience has demonstrated that the prosperity of 
a community depends much upon the freedom with which property 
may be transferred from hand to hand. Any obstructions to 
such transfer are therefore hinderances to the general well-being." 
I prefer to stand with these authorities, rather than with Mr. Bullitt, 
upon this question. It cannot be denied that our present land 
laws impose obstructions upon transfers, and I am convinced that 
I am working for "the general well-being" in seeking to remove 
such obstructions. But, says Mr. Bullitt: "No man ought to 
mortgage his home." This sounds very fine, but will you please 
tell me what legal prohibition now exists against such mortgages? 
Will you please tell me whether you regard the old form of "mort- 
gage," surrounded with technicalities, difficulties, delays, and heavy 
expenses for foreclosure, superior to the modern and dangerously 
cheap and simple deed of trust? Would you prohibit the latter 
and go back to the former? Or would you abolish both? And even 
if you did, would that prevent designing persons from treacherously 
extending credit to the owners of homes and then getting a judg- 
ment to bind their lands? Would you allow the thriftless to get 
credit, and then prevent their honest creditors from acquiring a 
lien on their lands ? Truly, that would be paternalism and socialism 
run mad. No. If you want to multiply and protect homes, become 
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an advocate of the Torrens System. More homes have proobably been 
lost in Virginia by the weakness of "going security" than by any 
other vice however respectable or disreputable. Men ask their friends 
to "go their security," frequently because of the difficulty of bor- 
rowing on lands, and the worthy are generally made to suffer for 
the unworthy. The Torrens Act will go far towards relieving this 
evil, besides operating in other ways to preserve the homes of the 
deserving. It says: "Use your lands, and do not abuse your 
friends." 

Mr. Bullitt criticises my expression that "lands would cease to 
be graveyards of investment." Of course this was merely figura- 
tive. Yet Mr. Bullitt admits that it may be strictly true of 
"unimproved" and "unused" real estate, but argues at some length 
that it is not true of "homes," because, says he, "they are used to 
their full capacity." This strikes me as a good illustration of what 
is known in logic as petitio principii, or "begging the question." 
For Mr. Bullitt undertakes to decide for every man that the sav- 
ing of rent is the use of his home to its full capacity, and that he 
ought not to wish it to have any other commercial value or quality. 
I differ with Mr. Bullitt because he has failed to prove that the 
saving of rent is the use of a home to its full capacity, and his 
mere statement does not make it so. I think my home ought to be 
useful to me in as many ways as any other property, and I think it 
would be very unkind in Mr. Bullitt to prevent it from being so. 

VI. 

The next objection made by Mr. Bullitt is that "The Torrens 
Bill puts the State into a business that should be attended to by 
private enterprise." And he says: "This objection is perhaps 
the most important of all I have urged." But observe : 

He first argues as if the State were required to guarantee titles 
and then complains because she does not guarantee them under 
the hill. This seems to me to be a felo de se — a clear case of hari- 
kari. In point of fact the bill does not require the State to 
guarantee any title whatever, nor does it put the State into any 
business different from that which she has always assumed. She 
has always legislated concerning the titles to real estate. She be- 
gan her existence with the assertion of sovereignty over all the 
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lands within her borders, and in the beginning pretended to give 
good titles to them. But after having pretended to give good 
titles, she soon began to forfeit them, and then did not hesitate 
solemnly to grant identically the same lands to as many different 
persons as could be induced to pay for the grants. She will do 
the same thing now, and will accept the full amount of taxes for 
any given piece of land from any given number of gullible tax 
payers. This is what Mr. Bullitt terms "the glorious traditions 
of "Virginia." I call it a record that would disgrace any respect- 
able individual and subject him to the pains and penalties of 
our criminal statutes. It is either a lottery business, or obtaining 
money under false pretences. 

And speaking of the traditions of Virginia reminds me of the 
ancient custom of processioning lands, the first statute concerning 
which is reported by Hening as of March 1661-2 in 14 Chas. II. 
(2 Hen. 102). The next act was passed in October 1705 in 4 
Anne. This was the first great Land Act of Virginia entitled 
"An Act concerning the Granting, Seating, and Planting, and for 
Settling the Titles and Bounds of Lands; and for preventing un- 
lawful shooting and ranging thereupon." Among other things 
it provided that once in every four years the court of each county 
should direct the vestry of each parish to divide the several parishes 
into precincts, and to appoint at least two intelligent honest free- 
holders in each precinct to see processioning performed and make 
return in writing to the vestry giving an account of all lands pro- 
cessioned and of the persons present at the same, after having pre- 
viously had notice thereof given by the churchwardens at the 
church or chapel of the parish at least three Sundays before the 
processioning. The Act then required a record of the procession- 
ing to be registered in particular books to be kept for that purpose 
by the clerk of the vestry, and to be signed by the churchwardens, 
certain precautions being prescribed to prevent errors. A penalty 
of 1,000 pounds of tobacco was imposed upon every justice and 
clerk of each county court, a like penalty of 200 pounds of tobacco 
upon each member of every vestry, and a like penalty, of 500 
pounds of tobacco upon each churchwarden, for failure to perform 
their duties herein. Then came this clause: "And be it further 
enacted, That the proscession of the bounds of any persons land at 
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three several times of proscessioning in the manner aforesaid,, 
shall be held, deemed and taken to be sufficient to settle the bounds 
so as the same may never thereafter be altered" (3 Hen. 325-7). 
This statute appears to have remained in force until October 
1785 when, in the 10th year of the Commonwealth, the powers and 
duties of the vestries thereunder were transferred to the overseers 
of the poor. (12 Hen. 39). 

And thus we have an early suggestion in Virginia of some of the 
objects proposed to be accomplished by the Torrens System. Observe 
the registration of the title, and the fact that the bounds are made 
good against all the world for all time, subject to certain rights 
reserved to persons under disability. 

This article has unfortunately attained such length I must re- 
serve my answer to the rest of Mr. Bullitt's argument for another 
paper. For the present I conclude with a quotation from the 
admirable work of George William Rusden, who has written what 
is acknowledged to be the best history of Australia. In the second 
volume he refers to the achievements of Sir R. R. Torrens as 
follows : 

"Wherever he struck, groans of lawyers warned him that his 
deeds were impious. It was impossible, they said, that aught but 
unutterable woe could flow from his rashness: — twn turba questa 
secreta sede .... Public opinion supported him against Bench, 
Bar, and scrivener. Amid learned prophecies of failure he achieved 
success. Title by registration was substituted for title by deed. His 
instructions to all who desired to bring their property under the 
new law were so clear that any ordinary person with time at his 
disposal could dispense with legal assistance in complying with 
the forms; and the cost was almost nominal. Useless dust of ages 
was swept away. By the old law every change of ownership length- 
ened the chain of which each link had to be tested in every sub- 
sequent transaction. By the new law the last registration was 
complete in itself, and no retrospective searches or opinions — no 
new intricate deeds — were needed. ... At the end of 1879 the 
value of property brought under the Act was nearly twelve million 
sterling in South Australia alone. Long before that time Mr. Tor- 
rens had grafted his reform upon the neighboring Colonies. To 
some he went while the lawyers were arraying their forces against 
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the dreaded innovation which was everywhere proposed, everywhere 
opposed, but everywhere triumphant. In some places, when defeat 
was impending, the legal fraternity made a merit of necessity ; and 
when they could not stay the measure, induced the Government to 
make a lawyer the Registrar-General, with a view to maintain legal 
technicalities in fact or form. His opponents continually asserted 
that Mr. Torrens did not understand the difficulties of the case, 
but events proved that defects in comprehension were not on his 
side." 



Judge W. J. Henson Asks Mr. Massie a Pew Questions. 

I can easily understand how laymen, though they be bankers, 
merchants and editors, and even lawyers whose practice has led 
them along other lines than land litigation, have been convinced 
of the merits of this bill. They have heard the arguments only 
of the advocates of the bill, and made up their minds more from 
the claims of its advocates as to the wonderful benefits that would 
accrue from its passage than from an analysis of the bill and in- 
dividual judgment thereon. Not being land lawyers, how could 
they know that there was another side to the proposition? How 
can they comprehend the difficulties in the way without thoroughly 
mastering "Land Law," a giant mountain in the way they brush 
aside as a mole hill with a shrug of the shoulders and a wave of 
the hand. I have frequently asked questions of the advocates of 
this measure concerning some of the mighty difficulties in the way, 
and with a look as if pitying my ignorance they would reply, "It 
works wonders in Illinois, etc.," and that is about all the answer 
I have ever received. I do not know whether it works well in those 
states or not. I suppose in those states its advocates would con- 
tend that it did, and its opponents to the contrary, and conditions 
there are different. In this section of the state interlocks and in- 
accurate surveys are the rule rather than the exception, and some- 
times the lands are covered three ply deep with grants. Before 
the American Bar Association at St. Louis last year, Thomas J. 
Ivennan, a celebrated lawyer from Louisiana, said: "I myself 
think the Torrens System would be wholly inapplicable to any por- 
tion of the state where a very accurate survey did not exist." 
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And this is the unanimous (I think I am safe in using the word 
unanimous) opinion of Southwest Virginia bar, and I think we 
have as profound land lawyers here as anywhere in this or any other 
state. It has been charged by some newspapers, an.d I have some- 
times thought indirectly by some of the warm advocates of the bill, 
that the opposition from lawyers was through fear it would injure 
their business. This is both ignorance and demagogy, ard does 
not deserve a passing notice. It is the universal judgment of the 
lawyers in this section that the passage of this bill would turn 
loose a Pandora box of evils, open wide the flood gates of litigation, 
and the harvest for the lawyer would be bountiful. It is not my 
purpose to enter into any general discussion of the merits and de- 
merits of the Torrens System. That has been fully done by Judge 
Phlegar and Mr. Bullitt, and I would have to simply cover the 
same ground but simply to suggest that the evils of the present sys- 
tem have been much magnified, and a loss from these alleged evils 
rarely occurs ; and like Hon. Edwin P. Cox, I believe that the ma- 
jority of the evils of our present land laws can be remedied by a 
few amendments, and if Mr. Massie will devote himself as dili- 
gently to remedying these evils by amendments to present laws as 
he did to discovering them, why we will soon have it done ; and in 
view of the fact that the Southwest lawyers are solidly opposed to 
the bill — and it is here that we have, I expect, three-fourths of the 
land litigation — I earnestly ask all the members of the legal pro- 
fession who have endorsed the Torrens System, even in a general 
way, to carefully read the articles of Judge Phlegar and Mr. Bul- 
litt, and if you conclude they are right, come out and say so. 

My principal reason for writing this article is to ask Mr. Mas- 
sie some questions about his bill, which I now proceed to do. 
Section 3 of the proposed act says "The Court shall have all the 
powers possessed by the Circuit Courts of the Commonwealth - in 
law and chancery, for the purpose of enforcing any of the pro- 
visions of this act." What chancery powers are contemplated? 
Is it contemplated that this court in a proceeding to register land 
may exercise the powers of a court of chancery — such as specific 
performance, rescission, reformation, cancellation and removing 
clouds from the title so as to perfect the title and then register 
it as perfected? If so, under the guise of registering the title, 
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could not suits be brought in this court f6r any of the purposes 
above named? 

Suppose an action of ejectment is pending in one of the circuit 
courts, or United States courts, and the defendant therein files his 
petition to have the land registered as his land, does the circuit or 
United States court lose jurisdiction of the cause? 

Suppose a non-resident defendant were proceeded against by 
publication under the general appellation of "To all whom it may 
concern" and during the pendency of the proceeding he should ex- 
ercise his constitutional right and bring an ejectment suit against 
the plaintiff in the United States court, which court would have 
jurisdiction? If you are of the opinion that the Torrens court has 
jurisdiction and the United States court thought otherwise — how 
would you control the writ of possession that might be issued from 
that court ? Now it is clear that a defendant in a petition for land 
registration can get no benefit from the controversy, all the court 
can do is to register or refuse to register. Now suppose the de- 
defendant claims the land, and wants to oust the plaintiff, can 
he bring ejectment against the plaintiff pending the registration 
proceedings? If so would we not have conflict of jurisdic- 
tion? and if not how could defendant recover of the plaintiff 
the land, and how about the running of the statute of limitations 
while he is waiting for the Torrens proceeding to end ? 

Section 3 also provides: 

For the trial of any issue by circuit or city courts of the 
county or city where the land lies; and requires the court of land 
registration to adopt the verdict, giving to the trial judge the 
usual power over verdicts. 

How may the action of the circuit or city judge in setting aside 
or refusing to set aside the verdict, or for any other error, be re- 
viewed by the appellate court? 

If by spreading the evidence and bill of exception in the usual 
manner, when the case goes to the court of appeals under section 
4 of the act, how is the evidence given before the jury considered 
in the appellate court, as on demurrer to evidence or an appeal 
in chancery, your act says an appeal in chancery? If it must be 
considered as on an appeal in chancery, then the appellate court 
has a different standard to be guided by from the trial judge, for 
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in the language of the act he has only the "same power over the 
verdict as in ordinary jury trials" and besides, where you let the 
appellate court consider the evidence given before a jury as an ap- 
peal in chancery you merely make the judges jurymen and there 
is no constitutional jury trial. Is not this correct? 

Section 9 of the act permits the examiner of titles to hear the 
evidence either orally or in writing. Suppose he elects to hear it 
orally, how does it get in the record for reivew, either before the 
trial or appellate court? 

Section 16 provides: 

For appointment of a discreet and competent attorney from the 
county or city where the land lies as guardian ad litem for infant 
or unknown infants. If he does his duty he must make an ab- 
stract of the title to the land, attend the court at Richmond, at- 
tend before the examiner of titles and when surveying is done. 

How does he get his pay if he wins out? How if he makes a 
gallant fight anl loses out? 

Sections 39 and 40 seem to make registered land personal prop- 
erty. Do you mean that an administrator may, without the aid of 
a court of chancery, whenever he thinks it is necessary to do so in 
due course of administration, sell the land ? 

Under section 40, when can, and should, an administrator sell 
the registered land of his decendent? Don't you think it a dan- 
gerous power to give an administrator, to sell infants' lands with- 
out the sanction of a court of chancery? My next question is in 
regard to the assurance fund. I assume you believe that the true 
owner o£ land taken from him without actual notice should be 
reimbursed from somewhere, and that unless it could be so pro- 
vided you would not favor the act; and I assume you think this 
assurance fund sufficient guarantee. If you think so, are you 
willing, as a member of the legislature, to amend your bill so as 
to provide that any judgment against the assurance fund remaining 
unpaid for five years shall be paid out of the revenues of the state 
derived from general land tax, and authorize and direct the auditor 
to pay same? If not, why not? 

Suppose after some lands had been registered the scheme was 
found unsuited to our conditions and the bill was repealed and 
what little assurance fund on hand become exhausted. What would 
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become of unpaid judgments against the assurance fund, or of the 
rights of infants and owners of land who without actual knowledge 
of the proceeding had been deprived of their lands ? 

Section 53 provides for the bringing of suits against the assur- 
ance fund by any one who had no actual notice, contains no ex- 
ception in favor of infants who had actual notice. Is it meant 
that infants who have actual notice of the proceeding after the 
disability of infancy is removed cannot bring a suit against the 
assurance fund? If not, what remedy has the infant if a decree 
of registration not warranted by the record is pronounced against 
him? 

Section 53 provides that suit againsts the assurance fund shall 
be defended by the commonwealth attorney. Now where does the 
commonwealth attorney get his pay for this work ? The proofs in 
a suit of this character will be same as in ejectment. To prepare 
for and try one of these cases involving one of the large surveys 
with patents three ply deep, interlocks court rights, title by ad- 
verse possession under color of title, forfeitures, tax sales and re- 
demption, senior title enuring to benefit of junior patentee by 
reason of failure of senior patentee to pay taxes and land being 
bought in by state, and a thousand other questions, is worth more 
than the salary of the commonwealth attorney for a whole year. 

Then, again, do you think that the ordinary young man elected 
to the office of commonwealth attorney, with limited experience 
— except, possibly, in criminal law — could successfully cope with 
such land lawyers as Phlegar, the Fultons, Bullitt, Henry and 
Graham, Chapman and Gillespie, and a score of others I might 
name from this section in suits involving land titles? Am afraid 
the assurance fund would be quickly exhausted. 

Now one more question and I am through : 

This proceeding is derogatory to the common law— your act 
says the certificate shall have certain effect when certain things 
are done. Suppose the proceedings are radically defective, will 
the certificate then be effective, and would not a cautious man still 
have to employ an attorney to examine the Torrens record to see 
if everything were regular, just as one is always employed now to 
see if all proceedings in suits to sell infants' lands have been reg- 
ular? 
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ME. MASSIE S REPLY TO JUDGE HENSON. 

Mr. Bullitt gives Judge W. J. Henson the credit of having been 
the first lawyer from the great Southwest to discover the iniquities 
of the proposed Torrens Bill and to array the bar of that section 
■against it. The learned Judge now complains that laymen "and 
even lawyers whose practice has led them along other lines than 
land litigation have been convinced of the merits of this bill," 
because "they have heard the arguments only of the advocates of 
the bill." Yet no- attempt has been made to muzzle Judge Hen- 
son, and, apart from the testimony of Mr. Bullitt, we may feel 
assured that he at least has not failed to take a modest part in the 
discussion. Certainly I have done all that I could in my humble 
way to stir up the bench and bar throughout the State, and 
interest the people in the need for the reform of our land laws. No 
one has been gagged, but, on the contrary, every endeavor has been 
made in public and in private, for more than six years, to secure 
a thorough ventilation of the subject. If the lion has slumbered 
and slept, it has not been from lack of effort on the part of the fly. 

The Torrens apparition seems to have visited Judge Henson in 
his sleep no less than in his waking hours, and the nightmare 
strangely enough appears to have assumed the terrifying mien 
of a hydra headed interrogation point. Answering him as briefly 
as possible with the hope, however forlorn, that I may perchance 

"Cleafase the stuff'd bosom of that perilous stuff 
Which weighs upon the heart," 

I would say : 

1st. The evils of our present system of land laws cannot be 
cured by "amendments to the present laws." It is necessary to 
go deeper than the surface to reach the deep-seated disease. We 
must go to the root of the evil. That root is the recording of 
mere evidences of title instead of dealing with the title itself. The 
Torrens System registers and deals with titles. The present sys- 
tem can never be made to do that. 

2nd. "What chancery powers are contemplated?" The bill ex- 
pressly says such as are necessary "for the purpose of enforcing 
the provisions of the act." Section 3. "The provisions of the Act" 
concern the registration of titles. Can Judge Henson point out any 
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provision for "specific performance, rescission, reformation, can- 
cellation, and removing clouds from the title?" And if the 
Act be construed to give these powers, can he tell us why they 
should not be exercised by a court of record of equal dignity with 
the circuit courts? 

3rd. The question concerning conflict of jurisdiction might, 
with equal propriety, be propounded concerning similar cases just 
as liable now to arise in the circuit courts. But Judge Henson 
does not intimate that he is made uncomfortable on the bench by 
reason of any such difficulties. Does he doubt his ability to deal 
with them if jurisdiction for the registration of titles were con- 
ferred upon the circuit courts? 

4th. "How may the action of the circuit or city judge ... be 
reviewed by the appellate court?" This riddle is solved by ele- 
mentary principles, and the plain provisions of the bill. Will 
Judge Henson please explain what he means in this connection by 
complaining that there will be "no constitutional jury trial?" 
Can he point out any clause in the Constitution compelling jury 
trials in civil causes? And as for making judges jurymen, has 
he forgotten that verdicts may be set aside by any trial judge for 
many causes? It has been held again and again that "due pro- 
cess of law" does not require trial by jury — not even in all criminal 
proceedings. The rule of decision by the appellate court upon 
demurrer to evidence, both under section 3484 of the Code and 
prior to that statute, which was not passed until 1887, has been 
criticised and condemned from time to time. The statute was 
passed to settle the rule, but has been twice amended to modify its 
harshness. There is no longer any sound reason for a difference of 
rule in appeals from common law and chancery proceedings in 
cases where the evidence is all certified in writing. Formerly 
the evidence in common law actions could not be certified, because 
it could not be taken down and preserved. But that day has long 
since passed, and as the reason for the old rule of law no longer 
exists why should the old rule be maintained ? My Lord Coke lays 
this down as a fundamental maxim: "Ratio est legis anima, mu- 
tata legis ratione mutatur et lex." In the civil law, the appellate 
courts passed on both the law and the evidence. This is the chan- 
cery rule, and modern conditions commend it to our judgment as 
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more in accordance with justice than the effete rule of the old 
common law. 

5th. The report of the examiner of titles will involve questions 
of fact and questions of law. Any question of fact, whether based 
upon oral or written evidence, may be put in issue, "on the motion 
of any person interested," and shall then be referred by the court 
for trial by jury in the proper circuit or city court. Section 3. 

Doesn't Judge Henson know that even now witnesses may be 
examined orally by commissioners in chancery, in the presence 
of parties and counsel, if no objection be made thereto (.Story v. 
Livingston, 13 Peters, 359; Matthews on Commissioners, p. 61; 
2 Barton's Chancery Practice, 690) ; and that commissioners are 
not required to return the evidence taken by them to the court, 
unless requested by some party in interest or ordered so to do by 
decree of court? (Saunders v. Prunty, 89 Va. 921; Maddock v. 
Skinker, 93 Va. 479; Williams v. Clark, 93 Va. 690). 

6th. Can Judge Henson explain how there are any more diffi- 
culties about the payment of the guardian ad litem in registration 
cases than in any other cases? 

7th. The provisions of sections 39 and 40 with regard to ad- 
ministrators are in line with the best modern thought. Does 
Judge Henson consider the great English Transfer Act a "danger- 
ous" piece of legislation ? Does he not know that in modern times 
the personal estates of infants are likely to be far more valuable 
than their real estate? Can he find anything in section 40 that 
changes the law governing the sale of infants' real estate? The 
section expressly requires it to be held "subject to the powers, rights 
and duties of administration." 

8th. Those that sneer at the assurance fund provided by the 
Torrens Act either display their ignorance or show a wilful dis- 
regard of the indubitable statistics from every country in which 
the Torrens System has been tried, proving its invariable sufficiency 
to meet every claim asserted against it. Some of these statistics 
were given in the December Law Register, and I am quite will- 
ing to oppose them, without further argument, to the unsupported 
opinion of Judge Henson. 

9th. Judge Henson says that the proofs in a suit against the 
assurance fund under section 53 will be "the same as in ejectment." 
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The section provides for an action of assumpsit. Does Judge Hen" 
son mean to say that is the same as ejectment in Southwest Vir- 
ginia? Judging by the records of other countries the common- 
wealth's attorneys will not lose any sleep figuring about their 
fees. There has not yet been a single claim against any assurance 
fund in the United States. 

10th. The last conundrum is: "Would not a cautious man 
still have to employ an attorney to examine the Torrens record?" 
I suppose some might take that view of it ; and "the more the 
merrier" from Judge Henson's standpoint, because it would be 
more like the "good old times." The lawyer is a "necessary evil," 
and we have generally found it possible to prevent the public from 
altogether dispensing with our services. But the record from 
other countries is that the Torrens acts practically put an end to 
examinations of titles. We are sometimes employed to examine 
into the legality of the issue of stocks and bonds, but the vast 
majority of such securities are sold without any such examinations. 
Don't you think that is a fortunate circumstance? And wouldn't 
it be a good thing if we could deal in lands with equal freedom ? 

Let this suggestion remain as the target for all the shot and 
shell, bullets, gatling guns, and other. ordnance that may be trained 
against it. 



